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Current Vopics. 
HE so-called anti-trust law enacted by 
the New York Legislature at its last 
session, may be described, in sporting par- 


oe 


lance, as “ somewhat disfigured though still 


in the ring.” The proceedings against the 
coal combination, which were recently insti- 
tuted under its provisions, have come to a 
sudden termination. Judge Alden Ches- 
ter’s decision vacating the order appointing 
a referee to examine witnesses and take tes- 
timony on the subject of alleged combina- 
tions in restraint of trade appears to be 
based upon two principal points: First, 
that the law of 1897 attempts to impose upon 
justices of the Supreme Court functions 
which are non-judicial, and hence in viola- 
tion of the Constitution. Second, that the 
law violates the constitutional rights of 
witnesses in those features of it which 
were relied upon to force the coal road 
presidents to testify against themselves, and 
then convict them of conspiracy upon their 
own evidence. These objections seem to 
be conclusive, and, although appeal will un- 
doubtedly be taken to the tribunal of last 
resort, it does not seem probable that the 
courts will sustain the new law. The fact 
is pointed out that the decision of Judge 
Chester is in entire accord with that of the 
Supreme Court of the United States in the 
Counselman case. In that case Counsel- 
man declined to answer questions required 
by the Inter-state Commerce Commission, 
Vor. 56 — No. 4. 





on the ground that his replies would tend to 
incriminate him. He was declared to be in 
contempt, and, upon habeas corpus pro- 
ceedings, the Supreme Court granted the 
writ on the ground that the most perfect 
and complete immunity from direct or in- 
(direct prosecution must be secured to a wit- 
ness before he can be compelled to answer 
a question whose answer might tend to in- 
criminate him. was therefore 
compelled to pass a special statute declaring 
that no testimony given by any witness in 
inter-state proceedings should 
ever be used directly or indirectly against 
him in any way. Notwithstanding this de- 
cision and the fact that Senator Lexow’s 
attention and that of the legislature were 
called to it, it was ignored in the preparation 
of the statute. Jacob Sharpe escaped State 
prison because certain testimony he had 


Congress 


commerce 


given before a legislative committee was 
afterward used in his prosecution for brib- 
ery in the Broadway Street Railway pro- 
ceedings. That case, too, was brought to 
the notice of Lexow and his committee, and 
yet, in spite of it, this statute was framed in 
such a manner as compelled the production 
of incriminating testimony without suffi- 
cient guarantee that it would never be used 
against the witness. Perhaps it would be 
unjust or at least premature to declare that 
the legislature never intended to frame a law 
that would stand the test of constitution- 
ality, although stranger things than that 
have happened among legislators controlled 
by bosses or demagogues, or both. It 
would possibly be more just to say of the 
legislature of 1897 that “it meant well but 
didn’t know;”’ but it does seem passing 
strange that, with all the legal talent em- 
braced in its membership, the law-makers 
were not able to draft a law which would be 
constitutional and enforceable for the spe- 
cific purpose intended. 


San Francisco — which is nothing if not 
spectacular — continues to coddle Theodore 
Durrant, the convicted murderer of two in- 
nocent school-girls, and to parade him be- 
fore the world as deserving of sympathy and 
aid in his desperate efforts to escape the 
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' . . . . . 
gallows upon which he should long ago | lish system relating to appeals in criminal 


have expiated his diabolical crimes. In 
order to replenish the impoverished excheq- 
uer of his family, who have probably ex- 
pended all the money they had or could 
raise in thus far prolonging the prisoner’s 
life, Durrant is said to have capered the 
other day for several hours before the 
camera of a veriscope, with the object of 
later reproducing the pictures of himself all 
over the country, in theatres and music 
halls. We are of the opinion that this 
scheme of raising money will fail, as it ought 
to fail. The public has been surfeited with 
pictures of this young monster; what-they 
would like to see, however, is a veriscope 
picture of his execution, and possibly his 
relatives might, in this way, realize sufficient 
money to give the remains a decent burial. 
The whole history of this remarkable case 
as well as of many others, shows that there 
is something radically wrong in our system 
of administering justice in criminal cases. 
It is now several years since the discovery 
of the awful crimes in the little Baptist 
church in San Francisco shocked the civil- 
ized world, and more than two years since 
Durrant was convicted, after a long and 
eminently fair trial, of the murder of 
Blanche Lamont, and sentenced to death 
by the rope. Beaten in every effort he has 
made to have the conviction set 
having been refused executive clemency, 
the condemned man’s friends, when the 
hangman seemed at last to have him within 
his grasp, succeeded in getting a United 
States Circuit judge to grant an appeal to 
the highest federal court, giving the pris- 
oner another half-year’s lease of life. Thus 
the travesty on justice continues. This is 
probably, however, the last card the pris- 
oner or his friends will be able to play, and, 
if the decision of the United States Supreme 
Court is against him, the hemp is certain to 
end a life already too long spared, unless, in 
the laxity of prison discipline and regula- 
tions, he should be permitted to resort to 
suicide. 
of justice as are embodied in the Durrant 


aside, and 


It is such monstrous perversions 


case that foster and lead to lynchings, so 


prevalent in many communities. The Eng- 


| cases may be too harsh, but ours goes to thie 
other extreme. ‘This is generally conceded, 
but little effort at reform seems to be made. 

We have received the American Lawyer 
for July, 1897, accompanied by a supple- 
ment containing, what the publishers term 
a galaxy of over eighty of the leading law- 
yers practicing at the bar of Greater New 


York, with biographies of each. These 


“cc 


eighty or more “ photogravures ” ought to 
be very satisfactory to these eighty lawyers, 
for they are apparently exceedingly well ex- 
ecuted, and through their biographies pre- 
sent the originals as no common lights in 
the realms of jurisprudence. 


this array of four-score lawyers thus con- 


Looking over 


gregated in the ample pages of the Ameri- 
can Lawyer we are reminded of a remark 
made by Lord Bacon when he was made a 
peer of the realm. He had sought that 
honor long and patiently during the reign 
of Elizabeth without success, but soon after 
James I ascended the throne that monarch 
conferred upon Bacon the star and belt of 
knighthood and he became a peer of Eng- 
land with about sixty others. 
went through the ceremony in rather a sul- 


Sir Francis 


When his friends approached 
him with congratulations he received them 
* Sir 


you are 


len mood. 
without any semblance of pleasure. 
Francis,’ said one of his friends, “ 
now Lord Bacon, but you do not seem 
Why is this?” “I know ! 
am a peer now, but the peerage is too gre- 
I do not aspire to honors that come 

We have always believed that 


” 


elated over it. 


garious. 
in flocks.” 
lawyers are not gregarious, but since look- 
ing at the galaxy containing over eighty of 
them in the American Lawyer, we have 
changed our views on that subject. 


The twenty-first annual meeting of the 
Illinois State Association, which was 
recently held at the Chicago Beach hotel, 
proved one of the most interesting and valu- 
John H. Hamline, the 


Bar 


able in its history. 
president of the association for the past two 


vears, presided. The committee on admis- 





sions reported favorably on eighty appli- 
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cants for membership and they were duly 
elected. The association devoted much time 
to the discussion of the changes in the pro- 
cedure of the Supreme Court of Illinois, 
necessary to adapt the practice of that court 
to the recent act locating it at Springfield. | 
After being migratory for about half a cen- | 
tury, the Supreme Court of Illinois has at | 
last found a permanent home at the State | 
capital, a reform to which the association | 
had devoted much time and effort, and the 
association followed this by considering the 
changes advisable in the practice to get the | 
best results from the location of the court. | 
After discussing the matter in its various | 
phases a resolution was passed favoring the | 
adoption of the practice of the Supreme | 
Court of the United States with regard to | 
the consideraiton and hearing and decision 
of cases. Hon. George W. Miller of Chi- 
cago delivered an address on the Bar and 
the Legislature. Mr. Miller was a member | 
D of the last general assembly and introduced | 
into the house of representatives the bill 
locating the Supreme Court, and the success 
of the matter is largely due to his ability and 
influence. Hon. R. E. Hamill, of Spring- 
field, delivered an address on the End of the 
Law. The association next considered the 
> question as to whether any cause ought to 
>) be heard in more than one court of review. 
At present most cases in Illinois are taken 
to an intermediate appellate court and many 
of them are appealed then to the Supreme 
Court. The discussion was opened by 
Judge Simeon P. Shope, late of the Su- 
preme Court of Illinois, and Judge Henry 
M. Sheperd, late of the Appellate Court for 
the Chicago district. Prof. Henry Wade 
Rogers, President of the Northwestern Uni- 
versity at Evanston, delivered an address on 
Legal Education, which was followed by an 
address by Jesse Holdom, of the Chicago 
bar, on the Progress of the Law in the Vic- 
torian Era. The election of officers re- 
sulted in the choice of Gen. Alfred Oren- 
dorff, of Springfield, as President. Hon. 
Adolph Moses, of Chicago, Judge Charles 
Blanchard, of Ottawa, Col. Benson Wood, 
of Effingham, as Vice-Presidents,and James 





H. Matbeny as Secretary. The Association 


next took up the subject of instructions to 
juries in the question “ Should the present 
system be continued? If not, what changes 
are advisable?” Mr. Clarence S. Darrow, 


| Joseph B. Mann and Adolph Moses dis- 


cussed the matter 

Judge James B. Bradwell, of Chicago, 
read the report of the Necrologist and 
Judge Elliott Anthony, of Chicago, sub- 
mitted the report of the committee on Legal 
History and Biography. In the evening 


of July second the annual banquet was held 


at the Chicago Beach Hotel and was a bril- 
liant and successful occasion. 

It is pleasant to note that the Illinois Bar 
Association is in a flourishing condition, do- 
ing valuable work for the profession and the 
administration of justice, and with a future 
fully as bright as its past. 


In the issue of the Central Law Journal 
for July 16 (Vol. 45, No. 3), we find a very 
interesting discussion of the question “ Is 
what a jury sees evidence when ordered out 
by a court to make a view of premises?” 
[In other words, must a jury rely and decide 
upon the testimony, and not what they may 
see when “making a view.” The author 
very properly, at the outset, distinguishes 
the cases, separating the different kinds of 
juries and viewers. Fence viewers, road 
viewers, etc., frequently have no other than 
ocular evidence before them, and their func- 
tions must not be confounded with those of 
a regular nisi prius jury. 

The writer goes into the modern history 
of the doctrine, citing the leading cases, and 
holds that the criminal phase has no more 
sense in it than the civil phase. He asks 
what sense there is in a prisoner going out 
with a jury to make a view; his attorney 
could not cross-examine the landscape, nor 
explain anything, and if the prisoner should 
go the judge ought to go too. In his re- 
capitulation the writer asserts: Ist. What 
the jury sees on a view is not evidence. 
2d. The judge need not accompany the jury 
ona view. 3d. A prisoner on trial need not 
accompany the jury. 4th. What the jury 
sees need not go into a bill of exceptions. 
5th. A view is always a matter of discretion 
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with the trial court. Views should not be 
permitted, except in cases where maps and 
plats are not sufficient to explain, and where 
the evidence is difficult to understand or to 
apply. And then the judge should caution 
the jury in advance. At the end of the trial 
the judge should instruct the jury, whether 
asked to or not, that what they see is not 
evidence, and that the view is to be disre- 
garded by them, except so far as it enables 
them to better understand the evidence. 

This seems to be a correct exposition of 
the doctrine, a clear understanding of which 
is likely to avoid unnecessary complications 
in the adjudication of cases, both civil and 
criminal. 


An interesting decision as to the preroga- 
tives of a State executive was rendered re- 
cently by Judge Simpson, of the District 
Bench, Minneapolis. It was held that while 
it was the duty of the Governor of Minne- 
sota to respond to the grand jury’s subpoena 
and to produce such papers as it required, 
he could not be compelled to do so by the 
judiciary branch of the State government, 
which, though co-ordinate with, is not supe- 
rior to the executive. It was held that the 
governor is exempt from judicial process 
while in the discharge of his duties, and 
that he alone is judge of when such process 
would interfere with his official duties. He 
is amenable only to the legislature, which 
may impeach him for violation of duty. In 
his decision Judge Simpson points out that 
the power to summon witnesses is at the 
root of the judicial function, and that the 
governor is not justified in declining to 
respond, but he also concludes that for the 
judiciary branch to compel him to do so 
would be to bring the two branches of the 
government into conflict, and that 
would be against public policy. 


this 


The courts are called upon to answer all 
sorts of peculiar questions. For example, 
the Superior Court of Pennsylvania recently 
had to decide what constitutes skimmed 
milk. Now this does not appear at first 
blush to be a very difficult question to 
answer. One would be likely to say, of 





course, that skimmed milk is milk from 
which the cream has been removed, in 
whole or in part; but this definition would 
hardly suffice. In the opinion of the Penn- 
sylvania bench, or a majority of them, it all 
depends upon how the cream is removed, 
for the court found this the rock —to] 
slightly mix the metaphor — upon which| 
they split. In the case in point, that oj 
Commonwealth v. Hufnal, which came up 
on appeal from the judgment of the quarter 
sessions of Philadelphia county, the defend-| 
ant, Elizabeth Hufnal, had been indicted 
under the Act of June 26, 1895, P. L. 317, 
charged with unlawfully selling milk from 
which a certain valuable and necessary con- 
stituent had been wholly abstracted. It 
appeared from the evidence that the milk) 
which the defendant sold, instead of being 
skimmed in the usual way with a spoon or 
ladle, had been treated by the separator 
process, which, subjecting the fluid to a 
centrifugal force, operates on every particle, 
driving off all the lighter portion so that} 
what remains is not worth considering) 
Milk so treated, the majority of the coun 
held, is not skimmed milk, within the ordi-f 
nary meaning of the term, so that it could 
be properly sold as such by a vendor, and 
the defendant was not acting honestly inf 
selling it as such. The residuary product 
of this process has its distinctive name— 
separator skimmed milk —to indicate just 
what has been accomplished. The cour 
found that by the means used in this case 
a fraud had been practiced on the public, in 
delivering to the purchaser a cheaper as wel 
as an entirely different article, and on the 
honest dealer who must be driven from the 
market by such deceit. The court added: 
“Usage and custom have not only given 
this product a name, but qualities and attri: 
butes which are associated with the name 
As such, it is purchased and used for special 
purposes. The demand for the different 
grades of milk has been met by new devices 
which furnish new results, and each shoul 
be given a distinctive name to truthfully 
represent the strength, purity and _healtl 
merit of the product. The sale of these ’ 
not prohibited by the Act of 1895, if they art 
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honestly made as articles, or ingredients of 
articles, of food; and each and every pack- 
age, sold or offered for sale, be distinctly 
labeled as mixtures or compounds, and are 
not injurious to health.” 

Judges Reeder and Wickham were unable 
to unite with the majority of the court in 
their interpretation of the law as applied to 
the facts in this case. Judge Reeder, who 
the dissenting opinion, in which 
Judge Wickham concurred, said: “ First. 
I believe that the proper definition of 
skimmed milk is milk from which the cream 
has been wholly or partially removed no 
matter by what process. The only method 
known for removing cream from milk was 
by skimming it from the top with a spoon 
or some similar utensil until recent years 
when other methods were invented. The 
purpose of both the old and the new method 
was to remove as much cream as possible 
from the milk. The method used by the 
old process gave the residuum the name of 
skimmed milk — the new process only dif- 
fering in its effect upon the milk by the re- 
moval of more cream, the residuum by the 
latter process only differing from that in 
the former in this, that the cream is more 
successfully removed, in my opinion it is 
still proper to designate and sell it as 
‘skimmed milk.’ Indeed, many, if not 
most of the lexicographers define ‘ skimmed 
milk’ as ‘milk from which the cream has 
been removed.’ 

“Second. The sales made to the baker 
Kolb, the only ones proved by the Com- 
monwealth their case closed, was 
made with his full knowledge that the milk 
he was buying was milk from which the 
cream had been removed by the centrifugal 
process. In fact, he said the defendant her- 
self told him so when he bought the milk. 
The act does not prohibit the sale of ‘ sepa- 
rator milk’ when sold as such, so long as 
it retains all the constituents it has when it 
came from the separator.” 


wrote 


when 


The New York Court of Appeals, in its 
recent decision affirming judgment convict- 
ing Giuseppe Costantino of murder in the 
first degree in killing Jeitro Galiotti at 








Utica, held, among other things, that the 
fact that during the trial the jury, in charge 
of officers, attended church, where the ser- 
mon was upon the prevalence of crime, was 
insufficient to justify a new trial, when it 
was shown that the officers, as soon as they 
discovered that anything might be said 
which could prejudice the jury, at once left 
the church with them, and that the trial 
judge thereupon stated to the jury, and at 
the close of the trial charged them, that no 
opinion uttered by the preacher should have 
the slightest weight upon their minds in 
forming their verdict. 


Anent the recent decision that an attorney 
may properly weep while addressing the 
jury in his client’s behalf, Mr. James M. 
Kerr, the scholarly author of several well- 
known law books, says: “I never see an 
attorney weep while addressing a jury but 
[ recall the words that grand old dramatist, 
Philip Massinger, puts into the mouth of the 
brave Romont — 

, heavens! you weep: 
And I could do so, too, but that I know 
There’s more expected from the son and friend 
Of him whose fatal loss now shakes our natures, 
Than sighs and tears, in which a village nurse, 
Or cunning strumpet, when her knave is hang’d, 
May overcome us. 

The Fatal Dowry, Act I, Scene tf. 


Aotes of Cases. 


The Supreme Court of Iowa, following its for- 
mer decision in Opel v. Shoup (69 N. W. Rep. 
560), has lately held that a treaty of the United 
States with a foreign country, providing that aliens 
may inherit lands, is controling, and confers that 
right upon them, though the laws of the State 
may provide otherwise. (Doehrel vy. Hillner, 71 
N. W. Rep. 204.) 

According to a recent decision of the Circuit 
Court for the Southern District of California, a 
suit in a State court cannot be pleaded in abate- 
ment of a suit as to the same matter in a Federal 
court; but when a State court has first taken cog- 
nizance of a cause of which that court and the 
Federal court have concurrent jurisdiction, the 
Federal court, on motion, will dismiss a suit 
brought in it as to the same matter, or will sus- 
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pend proceedings therein until the final action of 
the State court. (Gamble v. City of San Diego, 
79 Fed. Rep. 487.) 

A contract declared upon in a case recently de- 
cided by the Supreme Court of Georgia was to 
the effect that if the plaintiff would erect upon a 
lot a permanent and first-class hotel for the ac- 
commodation of the traveling public, maintain the 
same in a first-class manner, and accommodate 
therein employes of the company at one-hali the 
rates charged other customers, the company, by 
the patronage of its road, would maintain and 
support the hotel. The plaintiff was the owner of 
a lot of land adjoining the company’s right of way 
at one of its stations. The declaration set forth 
also various facts, such as building a hotel, main- 
taining the same as agreed, etc. The complaint 
was dismissed on demurrer, the court holding 
(Hart v. Georgia Railroad Company) that the con- 
tract was too vague and indefinite to afford any 
safe, satisfactory or proper basis for computing 
damages arising from its non-performance by 
either of the parties. 


The question whether a married woman living 
in one State can hold bank stock in another State 
was decided in the affirmative by the Maryland 
Court of Appeals in the case of Kerr, Receiver, v. 


Urie. The court, in rendering judgment, said: 
“The question presented is whether a married 
woman residing in this State is capable of holding 
stock in a national bank located and doing busi- 
ness in the State of Texas, and if so, whether she 
is liable as such stockholder under the personal 
liability provisions of section 5152 of the Revised 
Statutes of the United States. Whatever difficulty 
may surround this question arises, we think, more 
from the manner in which it is presented in this 
case than from any other cause, for it can hardly 
be supposed that, at this day, when, by the law of 
most all the States, a married woman may con- 
tract as a feme sole in respect to her separate es- 
tate, she is without power to subscribe for or be- 
come the transferrer of the stock of a national 
bank.” 


Helen J. Hoffman sued the president, ete., of 
the Delaware and Hudson Canal Company to re- 
cover for personal injuries which she received 
through the sudden derailment of a train on de- 
fendant’s road, while moving at about the rate of 
forty-five miles an hour. While the train ran 
some distance on the ties after leaving the track, 
the oil can of a metal lamp, which was adjusted to 
the ceiling of the car, and directly over the seat 
occupied by the plaintiff, became in some manner 
detached and dropped upon her, producing seri- 
ous and permanent injuries. A judgment in favor 
of Miss Hoffman has been affirmed by the Fourth 





Appellate Division. The vital issue in the case 
was whether the cause of the derailment was the 
negligence of the company in not properly caring 
for its tracks and roadbed, an inevitable accident, 
or the criminal intervention of some third party. 
The defendant contended, on appeal, that the com- 
pany’s chief engineer, who had made a careful 
examination of the situation, should have been 
allowed to testify whether the condition of the 
ties at the point of the accident had any effect 
upon the cause of the derailment, or could 
in his opinion, have contributed to it; and to give 
his opinion, judging from his examination of the 
scene of the accident, as to the cause of the derail- 
ment. The court holds that the proposed testi- 
mony was properly excluded; that expert evidence 
is not made competent simply by the fact that the 
witness may know more of the subject of the in- 
quiry and may comprehend and appreciate it better 
than the jury. 

A holographic will was recently construed by 
the New York Court of Appeals, and the decision 
is of more than ordinary interest. It appeared 
that Lizzie H. Perkins, who died in Paris, in Sep- 
tember, 1891, had drawn her own will about nine- 
teen months previously, without legal aid or ad- 
vice. The fourth clause of the instrument con- 
tained this provision: “I appoint Ellen C. Wood- 
bury as my legatee, and give her all not before 
specified in this, and request her to give as I may 
direct or sell from what remains.” By the fifth 
clause she appointed Levi P. Morton, with two 
others, as her executors, and directed that they 
“shall sell bonds, stocks and other property, and 
give the money thus collected to hospitals and 
homes for women in Washington and New York.” 
The only heirs-at-law and next of kin of the testa- 
trix was her father, Thomas Harward, who, at the 
time of her death, was 103 years old. In the ac- 
tion brought by ex-Governor Morton, as sole sur- 


viving executor, for the construction of the will, J 


the Court of Appeals has affirmed the judgment of 
the late General Term of the First Department, 
holding, by Judge Martin — Judges O’Brien and 
Vann dissenting —that the fourth clause was a 
good general residuary clause, and that the be- 
quest in the fifth clause, being void for uncer- 
tainty. lapsed, fell into the residuum, and passed 
to the person named in the fourth clause as gen- 
eral residuary legatee, and not to the next of kin 
by intestacy. The appeal was made by the execu- 
tors of Thomas Harward, who died shortly after 
the testatrix. The court says no particular mode 
of expression is necessary to constitute a residu- 
ary legatee; it is sufficient if the intention of the 
tsetator be plainly expressed in the will, that the 
surplus of the estate, after payment of debts and 
legacies, shall be taken by a person there desig- 
nated. 





\] 


aft 


dit 
tic 

re 
an 
Vil 
all 
re 
ev 


THE ALBANY LAW JOURNAL. 


61 














After charges of unprofessional conduct had 
been made some years ago to the General Term 
of the New York Supreme Court against William 
Youmans, a practicing attorney of the village of 
Delhi, supported by affidavits of eighteen wit- 
nesses, and a denial had been filed, supported by 
attidavits of fifty-four witnesses, a reference was 
ordered by the court to take proofs. A list of 
“questions to be asked” during the investigation 
was taken to the printing office of Sherrill E. 
Smith and others, in their absence, where copies 
were printed and delivered. In an action against 
the printers for damages for libel, Youmans re- 
covered judgment on the trial, and that judgment 
was affirmed by the late General Term of the 
Fourth Department. Pending the appeal to the 
Court of Appeals, the plaintiff died, and his ad- 
ministrators were substituted as respondents. 
That tribunal has now directed a reversal, hold- 
ing, by Justice Vann, that the defendants, in de- 
livering twenty copies containing libelous matter 
to the author, knowing that he intended to submit 
them to various persons to be read, became liable 
as publishers from the moment that any third per- 
son read the matter, provided it was not privi- 
leged. Counsel conducting judicial proceedings 
were held to be privileged in respect to words or 
writings used in the course of such proceedings 
reflecting injuriously upon others, when such 
words or writings were material and pertinent to 
the questions involved, and if the questions which 
were to be submitted to persons expected to be 
called as witnesses, although libelous, were not so 
manifestly immaterial that under no circumstances 
could they be asked upon the trial, the drafting 
and printing of these questions were privileged 
and protected both the attorney and his employes 
against a prosecution for libel. 


The Court of Appeals of New York, in the re- 
cent case of Clason v. Baldwin (16 N. Y. Law 
Journal, 1767), held that where each party. at the 
close of the evidence, moves the court to direct a 
verdict in his favor, they thereby waive the right 
to have any questions of fact submitted to the 
jury: and all questions of fact will be presumed to 
have been found by the court in favor of the party 
in whose favor a verdict is directed. The court 
said, in part: “ At the trial, upon the close of all 
the proofs. counsel for each party moved that a 
verdict be directed in his favor. The court re- 
fused to direct a verdict for the defendant, and 
directed a verdict for the plaintiff. to which direc- 
tion and refusal the defendant excepted. By these 
requests both parties waived their right to have 
any questions of fact submitted to the jury, and 
virtually submitted to the judgment of the court 
all questions of fact and law. Had the defendant 
requested to have the case submitted to the jury. 
even after the motions for a direction, she would 








have been entitled to have the jury pass upon cer- 
tain material facts in the case that rested entirely 
upon the interested testimony of the plaintiff her- 
self and were not clearly established. The material 
facts, so far as they depended upon evidence not 
conclusive or upon inferences to be drawn from 
circumstances, must now be deemed to have been 
found in favor of the plaintiff by the court. This 
point is a sufficient answer to all that is said upon 
the brief of the learned counsel for the defendant, 
in which he contends that certain elements of the 
case should have been submitted to the jury.” In 
the same case it was held that when parties or 
their attorneys enter into a written stipulation 
with respect to the facts in a case for the purpose 
of evidence, and it is not expressly limited as to 
time, but is general, it stands in the case for all 
purposes until the litigation is ended, unless the 
court expressly relieves them from its operation. 
The court said: “ Much of the evidence on the 
part of the plaintiff was given through written 
stipulations as to the facts, signed by the respec- 
tive attorneys. On the present trial they were re- 
ceived under the defendant’s objection and excep- 
tion. The objection was that they were entered 
into for the purpose of a former trial. and that the 
situation had since changed. The trial court held 
that they were binding on both parties until the 
court, upon some equitable ground. relieved them 
from their operation. The ruling was correct. 
When parties or their attorneys enter into a 
stipulation with respect to the facts in a case for 
the purpose of evidence, and it is not expressly 
limited in respect of time or confined in terms 
to some particular purpose or occasion. but is 
general, it stands in the case for all purposes until 
the litigation is ended, unless the court, upon ap- 
plication, should relieve either parties from its 
operation. (Hine v. N. Y. El. R. R., 149 N. Y. 
154.) ” 


CONTEMPT BY PUBLICATION.* 


CONTEMPT is any act which is done in wil- 

ful disregard of the authority or order of a 

superior court. “ whether committed in or out of 

its presence, or which tends to embarrass, impede 

or obstruct the court in the discharge of its judi- 
cial duties.” (1) 

From this definition we deduce two classes of 
contempts, “direct” (criminal), which 
openly insult or resist the powers of the courts. 
and “ consequential” (constructive), which, with- 
out gross insolence or direct opposition, plainly 
tend to create a general disregard of authority, or 


viz., 


* Prize thesis by Arthur C. Mayer, College of 
Law. Grand Tsland. Nebraska. 

(t) In re Shortridge, 21 L. 
Anderson’s Law Dict. 284. 


R. A. 755 (Cal.); 
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which tend to embarrass the administration of 
justice (2). It is within the second class that this 
treatise falls. 

Any publication relating to a pending cause, 
which tends to prejudice the public as to its mer- 
its, or corrupts or embarrasses the administration 
of justice, including aspersions on the court or its 
proceedings, or on parties, witnesses, or counsel, 
may be punished as a contempt (3). 

Even this definition is somewhat narrow, for if 
it is calculated to obstruct the administration of 
justice, this would-be sufficient to make it a con- 
tempt (4). 

The object is to keep the administration of jus- 
tice intact, and where the pending cause is not 
likely to be prejudiced proceedings of contempt 
are to be discouraged (5). Hence, the Supreme 
Court of Illinois has held that a publication, how- 
ever libelous, but not calculated to hinder, ob- 
struct or delay the court in the exercise of its 
proper functions, cannot be punished summarily 
as a contempt (6). 

Before the passage of the statute which regu- 
lates contempt of federal courts. the Supreme 
Court of the United States held that any publica- 
tion of matter concerning a trial not closed. and 
so near the court as to tend to embarrass the 
court or influence its decision in the controversy. 
is a contempt punishable by attachment (7). 

And where an editor published an article in the 
same city where the court was sitting, and while 
a trial was pending. entitled “A Joke on a 
Judge,” making certain proceedings in which a 
witness was fined for non-appearance in court ap- 
pear ridiculous, and charging the judge with los- 
ing his temper, and averring that they were un- 
just and illegal. it was held to embarrass the ad- 
ministration of justice (8). 

A publication which charged executors under a 
will with being affidavit-men, the names of the 
executors being indicated by the use of their 
initials, while suit over the will was pending in 
court, is a contempt of court. Lord Chancellor 
Hardwicke said: “It is a contempt of court to 
prejudice mankind against persons before a cause 
is heard, and that there is not anything of greater 
consequence than to keep the streams of justice 
clear and pure, that parties may proceed with 
safety bothtothemselves and their characters” (0). 

The Constitution of Mississippi contains the 


(2) State v. Henthorne, 46 Kans. 614. 

(3) Cheadle v. State, tro Ind. 310. 

(4) 3 City Hall Rec., 64 A. D. 1818 (N. Y.): 
5 Id. 1o9, A. D. 1820. 

(5) Ex parte Taylor, 31 S. W. Rep. 641 (Tex.). 

(6) Storey v. People. 79 IIl. so. 

(7) Hollingsworth v. Duane, Wall. 77. 

(8) Cheadle v. State. t10 Ind. 310. 

(9) Atkyn’s Rep. IT, p. 460. 


customary clause, viz., “ The freedom of speech 
and of the press shall be held sacred.” In Ex 
parte Hickey, Judge Thatcher said that as the 
Constitution guaranteed these rights, he would 
hold the following words, published while an in- 
dictment for murder was pending, not a contempt 
of court, but a mere libel on the functionary, and 
subject only to be punished as such an offense: 
“ Having disregarded his oath of office and failed 
to execute the laws, Judge Coalter deserves to be 
hurled from the seat he desecrates and brought as 
a criminal abettor of murder to the bar to answer 
for his crimes. * * * Immediate steps should 
be taken to impeach him.” 

“The power to punish for consequential con- 
tempts such as a newspaper publication reflecting 
upon the courts is at war with the Constitution of 
this State” (10). This view of the law was mate- 
tially modified by members of that court who fol- 
lowed the learned judge. 

Matter. — As to what is contempt more specifi- 
cally, first. the publication must refer to a matter 
pending in court. However libelous it may be. if 
it refers to a matter already adjudicated, no con- 
tempt will lie (11). Thus, when a grand jury had 
completed its investigations, a libel on certain 
members of it was published concerning acts done 


dency directly to obstruct the grand jury in the 
discharge of any of its duties remaining to be per- 
formed after the publication was made, it was 
held not contempt of court (12). 

What is meant by “having a tendency directly 
to obstruct the grand jury in the discharge of any 
of its duties” seems to have been a matter for the 
trial judge, for in Fishback v. State, we find the 
court stating the rule to be: “ The publisher of an 
article reflecting. on the grand jury at any time 
during its session, tending to bring its members 
into disrepute and embarrass the investigation as 
to a commission of crime. is liable for contempt. 
even though such investigation had been sus- 
vended with no intention at the time to pursue it 
further” (13). 

As to what constitutes an “ obstruction of the 
administration of justice,” we find the courts not 
in harmony. Thus the following article, appear- 
ing in a local paper while its editor was being 
tried under an indictment, was held, by the Ohio 
court, a contempt: “ The grand jury which found 
the indictment was called by the judge of said 
court then presiding for a special partisan pur- 
nose, and was never honestly drawn from the box: 
the presiding judge, co-operating with the clerk 


(10) Ex parte Hickey, 4 S. & M. 741. 
(tr) Cheadle v. State, 110 Ind. 310. 
(12) Storey v. People, 79 TIl. 50. 





(13) Fishback v. State, 30 N. E. Rep. 1088 
1 (Ind.). 
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and prosecutor, had packed the grand jury, and 
the writer has in this manner been indicted by 
rascally and infamous methods” (14). While in 
Illinois the same state of facts existed, and the 
court held: “ The publication of a libel on a grand 
jury or any member thereof in relation to an act 
already done by them, in their official capacity, 
but which has no tendency directly to impede the 
jury in the discharge of its duties remaining to be 
performed after publication, cannot be summarily 
punished as contempt of court” (15). 

A few years after the Civil War the judges of 
the Supreme Court of North Carolina went on a 
stump-speech tour over the State, and the follow- 
ing publication was made: “ From the unerring 
lessons of the past we are assured that the judge 
who openly and publicly displays his political 
party zeal renders himself unfit to hold the bal- 
ance of justice, and whenever an occasion may 
offer to serve his fellow-partisans he will yield to 
the temptation and the ‘ wavering balance’ will 
shake.” 

This was held a contempt of the court. because 
it reflected upon its character, and an ingenious 
explanation is made: “If you hurt the head, arm, 
leg. limb, or any part of the body. you hurt the 
man, and the idea of an intention to injure the 
character of the justices who compose the Su- 
preme Court singly or en masse, without an inten- 
tion to injure the court, is simply ridiculous ” (16). 
But the true rule now seems to be as enunciated 
in Oregon. that unless the article has a direct 
tendency to impede the court in the discharge of 
its duties. it is no contempt (17). 

Time. —It is not necessary that the particular 
matter commented uvon be under consideration: 
if the case is being heard or about to be heard. 
the press must defer its criticisms until the court 
has had an opportunity to trv the matter. Thus. 
in New Hampshire. a quantity of liquor had heen 
seized, on the premises of one Angell. for being 
kept contrary to law. Angell could not be found. 
and notice was given by publication in a news- 
paper. Shortly after this. and before the dav set 
for trial. an article appeared. entitled “ Prosecu- 
cutions Under the Liquor Law.” the offending 
clause of which was the part which asked whether 
“certain outrageous proceedings lately instituted 
at Sunapee were to be tolerated and sustained.” 

his was considered a contempt, because it would 
naturally be brought to “the notice of jurors and 
others who are in attendance on the court.” Al- 
though the matter was not under consideration of 
the court, yet defendant knew that it would be as 

(14) Myers v. State, 22 N. FE. Rep. 43. 

(15) Storey v. People. 79 Ill. 50. 

(16) In the Matter of Moore, 63 N. C. 407. 

(17) State v. Kaiser, 20 Ore. 50. 





soon as court met, and he should not have inter- 
fered (18). 

This holding is based on Wells on Jurisdiction, 
page 191 (also approved in State v- Phelps, 45 
La. Ann. 1263), and who says: ‘“ Where a publi- 
cation being read by jurors and attendants on the 
courts would have a tendency to interfere with the 
proper administration of the law in pending cases, 
it may be adjudged a contempt and so punished.” 
The occasion of the Louisiana court approving 
this passage was where a case had been com- 
menced and plaintiff's witnesses heard, when court 
adjourned for a week. Two days before the re- 
sumption of the case an article appeared in the 
city where the trial was being conducted, which 
commented unfairly upon the evidence presented, 
and contained statements in many respects un- 
true, and not justified by any evidence received. 
As it was very probable that jurors would read the 
criticisms, and be influenced by them, the court 
punished the publisher. 

Place. — The place of publication will also be 
considered in determining whether a contempt has 
been committed. An act committed where the 
process of the court runs will be considered a con- 
tempt. This is the reasonable view of the matter. 
for the whole subject of newspaper contempts 
arose from the doctrine of constructive contempts. 
and this originated from acts which obstructed the 
service of the king’s process. which could only be 
served within the court’s jurisdiction. If the act 
complained of was committed so near the place 
where the court was sitting that it could be said 
to have had a tendency to embarrass and obstruct 
the court, the offender may summarily be dealt 
with. It was attempted to overthrow this doctrine 
in State v. Frew (24 West Va. 416). in a case of 
which the Supreme Court had original jurisdic- 
tion. The evidence was all in and all arguments 
made, so that nothing remained but the court’s 
decision. A newspaper of the city in which trial 
was pending published matter reflecting on the 
integrity of the judges, and commenting upon 
some political promises which they had made be- 
fore trial. The court held this close enough to 
the court to warrant proceedings for contempt 
being instituted. 

And in People v. Wilson (64 Ills. 194), where 
the matter was published in Chicago, while the 
Supreme Court of Illinois was sitting in Spring- 
field. A criminal case had been under advise- 
ment on error for a long time, when a paper stated 
that the money raised to defend the accused was 
“operating splendidly,” and “fourteen hundred 
dollar§ are enough nowadays to enable a man to 
purchase immunity from the consequences of any 
crime, the courts being completely in the control 
of corrupt shysters.” The court promptly ordered 
the editor arrested. Although Springfield is some 


(18) In the Matter of Sturoc, 48 N. H. 428. 
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two hundred miles from Chicago, yet this article 
was contemptuous. 

Orders of Court. — Sometimes the court finds it 
advisable to order certain testimony or findings to 
be withheld from the public for a time, in order 
that a “full and impartial hearing may be had. 
Especially is this done where it is apprehended 
that the testimony of witnesses will be conflicting; 
the court then orders certain witnesses from the 
court-room. If, under such an order, reporters 
should even publish testimony or the findings of 
a grand jury without comment, and the excluded 
witnesses should read it, the purpose of the court 
would be thwarted (19). 

Even under the United States statute which so 
greatly reduces the inferior courts’ power to pun- 
ish for newspaper contempts, it is held that the 
statute does not deprive the court of the right to 
exclude reporters from within the bar pending the 
trial of a cause. The right of the court to exer- 
cise, not only this power, but the power to pro- 
hibit the publication of any part of the pleadings, 
testimony, or speeches of counsel, was upheld in 
Tenney’s Case (23 N. H. 162), and Dunham v. 
State (6 Iowa, 246). 

But where no such order is made, and publica- 
tion is made of the evidence and argument of 
counsel, no contempt will lie, and any subsequent 
proceedings taken in relation to an attempt to 
commit for contempt will be void. Thus, in Iowa, 
contempt proceedings were commenced for the 
publication of certain evidence and speeches con- 
cerning which no order by the court had been 
issued, and before the hearing the editor, at three 
different times, published articles on the unlaw- 
fulness of the proceedings. For these acts the 
court had three more contempt charges made 
against the defendant. Had the first charge been 
lawful, the subsequent acts would have amounted 
to contempts, but such not being the case, it was 
held that the court was without jurisdiction in the 
other proceedings (20). 

But before the court issues such an order, it 
must have a reason in law for issuing it, for it 
cannot prohibit the publication of evidence for 
some whimsical reason of its own. In California, 
while the trial of a divorce suit was pending, the 
court made an order prohibiting the publication 
of the testimony, which was very filthy. Defend- 
ant published such testimony in violation of such 
order, and of which he had notice. Held, that 
since it did not interfere with the proper perform- 
at.ce of a judicial duty, such publication is a law- 
inl exercise of the constitutional right, and is not 
a contempt of court. 

“We are aware of the fact that there are Eng- 





(19) In re Cohen, 5 Cal. 494; Burke v. Terr., 
37 Pac. Rep. 829 (Okl.). 
(20) Dunham y. State, 6 Iowa, 246. 





lish precedents for holding that the courts pos 
sess and exercise the power to prohibit in all cases 
the publication of their proceedings; but we know 
of no decision in this country upholding the right 
of a court to make such prohibition, except where 
the publication tended to interfere with the pro- 
ceecGings before the court. The constitution! 
liberty of the press, Judge Cooley says, “ implies 
the right to freely utter and publish whatever the 
citizen may please, and be protected against any 
responsibility for so doing, except so far as such 
publications, from their blasphemy, obscenity or 
scandalous character, may be a public offense, as 
by their falsehood and malice they: may injuriously 
affect the standing, reputation or pecuniary inter- 
ests of individuals; implies not only liberty to pub- 
lish, but complete legal immunity from legal cen- 
sure and punishment for the publication, so long 
as it is not harmful in its character when tested 
by such standards as the law affords” (21). 

While a newspaper may generally publish ac-§ 
counts of a trial, yet if a false report is made c:n- 
tempt will lie (22). 


(To be concluded next week.) 


—_——_____—_. 


BREACH OF CONTRACT —MEASURE OF 
DAMAGES CONJECTURAL PROFITS. 


CuNDIFF v. CuNpbiIFF, Etc. 


Kentucky Supreme Court. 


1. In this action by appellees to recover of appel- 
lant damages arising from the failure of the 
latter to roll the logs from land rented to ap- 
pellee, to build fencing to keep out stock, and 
to dig a well according to the terms of the 
contract of rental, the appellees were not enti- 
tled to recover as damages the value of the 
crop which they might have produced upon 
such of the land as they did not cultivate by 
reason of the failure of appellant to remove 
the logs, conjectural profits not being a crite- 
rion of damages. And the appellees having 
failed to state the amount of damages sus- 
tained by reason of appellant’s failure to build 
the fencing and to dig the well, they are with- 
out proof of actual damages sustained on that 
branch of the case. 


2. There was no attempt on the part of the appel- 
lees to show the “ reasonable value of the use 
of the land,” of which they claim to have been 
deprived, and an instruction to the jury that 
“the measure of damages is the reasonable 
value of the use of the land of which he was 


(21) In re Shortridge, 21 L. R. A. 755 (Cal.): 
Anderson’s Law Dict. 284. 
(22) State v. Haskell, 42 Pac. Rep. 285 (Mont.). 
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deprived, considering his force of work 


hands,” etc., was erroneous. 
Appeal from Daviess Circuit Court. 


Opinion of the court by Judge PAYNTER. 


This is an action by appellees against appellant 
sounding in damages for the alleged violation of a 
contract by which appellant leased to appellees 
about twenty acres of land to be planted in corn, 
tobacco sorghum, etc. It is alleged that appellant 
was to roll the logs on the land, and fence it in 
time for the appellees to plant it in a seasonable 
time, and that appellant was to have a well dug on 
the rented premises for the use of the appellees: 
that the appellant failed to roll all the logs and 
fence it in time for appellees to put in their crop 
on all the land rented of appellant; that he failed 
to have the well dug in a suitable time, which re- 
quired them to carry water some distance, and that 
the fence was not sufficient to turn stock; that 
stock broke into his fields and damaged his crop, 
and in consequence of these several violations of 
the contract the appellees were damaged in the 
sum of $325. The several breaches of the contract 
were denied. 

The appellee, W. H. Cundiff, testified that. he 
was damaged $325 “ by the failure of defendant to 
comply with his contract.” This was an estimate 
by a witness who, in reaching the conclusion, de- 
termined in his mind the rule for measuring dam- 
ages; they may have been proximate or remote. 
On cross-examination he said: “ The items that 
go to make up the damages of $325 is what to- 
bacco I could and would have raised on the land, 
judging by the crop of the previous years, which 
tobacco would have brought me about $260, and 
the corn I could and would have raised on the 
land would have been worth $60 or $70.” 

The witness said: “ Before I brought this suit I 
drove the defendant’s mule out of my crop once 
or twice, and his cattle about the same number of 
times.” He also said: “I carried water for domes- 
tic purposes a distance of about one-half mile for 
about one month prior to the digging of the well, 
about an average of three buckets per day.” He 
did not state whether or not the mule or cattle 
damaged his crop, nor the value of his services in 
carrying the water. 

Geo. Cundiff, the other plaintiff, testified as fol- 
lows: “ My father carried water about one month 
before the well was dug. I think I could have 
made about $100 out of the tobacco I could have 
raised on the land we were to cultivate if we had 
got the crop planted.” 

Campbell Cundiff, in giving his testimony for 
the plaintiff, said: “ I made the contract with the 
defendant to dig the well. * * * I was to get 
$4 for digging the well. My father carried water 
about one-half mile for a month before it was 
dug.” 





This constitutes the plaintiff's testimony on the 
subject of damages. The verdict was for $155. 

There being no proof as to the damages as to 
crop, or in the matter of failing to dig the well for 
a time, the plaintiff is without any proof as to the 
amount of damage actually sustained, except that 
which relates to value of the crop which the land 
would have produced, or profits on it. The court 
should have told the jury, in estimating damages, 
not to take in consideration the value of the crop 
which the plaintiff might have produced upon such 
of the land as he did not cultivate by reason of de- 
fendant’s failure to roll the logs or build the 
fence; and further, that they could not take into 
consideration any profits which the plaintiff might 
have made on land which he failed to cultivate for 
the reasons indicated. When the witness gave an 
estimate of the value of the crop he could have 
produced, it was but a method of estimating what 
his profits would have been under the contract. 

The court held, in Smith v. Phillips, Jr. (16 Ky. 
Law Rep. 616), that conjectural profits cannot be 
recovered, and were not the criterion of damages, 
but that the lessee could recover the actual dam- 
ages which proximately flowed from the breach of 
the contract. 

The court, in instruction No. 2, told the jury 
that “the measure of damages is the reasonable 
value of the use of the land of which he was deprived, 
considering his force of work hands, the trouble and 
expense of obtaining water up to the time the 
well was dug, and the damages to their (plaintiff’s) 
crops by reason of the insufficiency of the fence.” 

This instruction was erroneous. There was no 
attempt to show the “ reasonable value of the use 
of the land,” of which plaintiffs claim they were 
deprived, except by showing conjectural profits; 
neither does it appear to us that such value can be 
shown in any other way. It, therefore, follows 
tha: plaintiff's damages cannot be measured in 
that way. It can be seen how a lessor might re- 
cover of a lessee the reasonable rental value of 
land which he rented to the lessee to be cultivated, 
and which the lessee failed to do. 

If the plaintiff's contention is correct that the 
fence is not the kind which defendant’s contract 
required him to build, and in consequence of it the 
mule and cattle injured his crop, then he is enti- 
tled to recover the actual damages resulting there- 
from. If the defendant did not dig the well as 
soon as required by the contract, then the plain- 
tiffs are entitled to recover the actual damages re- 
sulting from such failure. There was no attempt 
to show that damages other than we have men- 
tioned resulted from the alleged breach of the 
contract; hence the question is not before the 
court as to whether any damages were recoverable 
other than indicated. 

The judgment is reversed, with directions that 
further proceedings coniorm to this opinion. 
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DUTIES OF THE BENCH AND BAR. 


N my early reading, said Judge Murray F. 
I Tuley, of Chicago, at a banquet the other 
night, I learned that it was the custom of the 
great Lord Bacon, when he was chancellor, to call 
together the judges of England and to lecture 
them before sending them out on their circuits. 
On one occasion he condensed his lecture into a 
few terse, comprehensive sentences. I have always 
liked them so well, apart from what opinion I 
may have of some phases of the man’s character, 
that I have copied them. They are sentences to 
be remembered. They were uttered nearly 300 
years ago, but they are just as appropriate now. 
In reading them, it is needless for me to say that 
I reflect on no member of the bench, for they hit 
me as hard as they do anybody. They are sen- 
tences full of good advice to be studied, and they 
read as follows: 

“Draw your learning out of your books, not 
out of your brain. 

“Mix well the freedom of your own opinion 
with the reverence of the opinion of your fellows. 

“ Continue the studying of your books and do 
not spend time upon the old stock. 

“Fear no man’s face, yet turn not stoutness into 
bravery. 

“ Be a light to jurors to open their eyes, not a 
guide to lead them by their noses. 

“ Affect not the opinion of pregnancy and expe- 
dition by an important and catchy hearing of the 
counselors of the bar. 

“ Let your speech be with gravity, as one of the 
sages of the law, and not talkative, not with im- 
pertinent flying out to show learning. 

“ Contain the jurisdiction of your court within 
the ancient mere stones without removing the 
mark. 

“ An over-speaking judge is no well-tuned cym- 
bal. It is no grace to a judge to show quickness 
of conceit in cutting off evidence or counsel too 
short; or to anticipate or prevent information by 
questions, though pertinent. 

“Do not hunt for popularity. Plaudits are fit- 
ter for players than magistrates.” 

Now I want to say something of the treatment 
of young practitioners. I have seen more than 
one young man crushed by an ill-timed remark 
from a judge and so cast down that he eventually 
was driven to abandon a profession in which he 
might have become a shining mark. I remember 
that for twenty years after I commenced to prac- 
tice law I never addressed a judge without trepi- 
dation. I would say to the bench, treat the young 
lawyer with kindness. 

There is another thing: A judge should not try 
to keep up his correspondence while he is trying 
a cause. I knew of one judge who utilized his 
time while hearing one cause to write a book, and 





at the end of the trial he granted a new trial be- 
cause, forsooth, the verdict was not in accordance 
with the evidence. It is the bounden duty of the 
judge to hear every word of evidence and every 
word the lawyers have to say. 

On the other hand, I think we have a right to 
demand of the bar that it accord us credit for 
honesty of purpose. We have a right to ask you 
to consider the judge who sits there and not the 
man. His personality is absolutely sunk in his 
position. 

We have a right also to the respect of the mem- 
bers of the bar. Fifty years ago I was admitted 
to the bar of this city, and I have seen times when 
the bench was not accorded all the respect to 
which it was entitled. But within the last twenty 
years, since I have been on the bench, we have 
had no cause for complaint on this score. In 
this respect our city compares favorably with any 
in the country. 

I am no believer in form and ceremony. If a 
judge cannot command respect. no form or cere- 
mony will bring it to him. But there is one prac- 
tice I should like to see abolished. It seems to be 
the practice of lawyers to meet in the court-room 
at 10 o'clock every morning for the transaction of 
their private business. I have frequently been 
compelled to suspend court until they could get 
through with their talking. The same men will 
go into the Federal court-room and keep order. 
When the Federal judges enter they rise, as is the 
custom. Now, as Judge Gary says, “no odor of 
sanctity attaches to a Federal judge.” It may not 
be necessary for you to rise when the judge in the 
State court enters, but you can at least cease con- 
versation. 

There’s another thing I should like to suggest 
to this association. You should work to abolish 
the practice of holding two sessions of court a 
day. That practice is not suitable to a city like 
It is characteristic of a village. Let the 
court sit at 9 o’clock in the morning and work 
until 1 if necessary, but let the afternoon be free. 
More would be accomplished, and justice would 
be better satisfied. It would give the jurors time 
for their private affairs. It would give the law- 
yers their afternoons for private business and con- 
sultation practice. It would give the judges op- 
portunity to study their cases. As it is now, the 
judges must do their studying at night, and in 
consequence they are prone to draw the law from 
their brains and not from their books. 

This association ought to take a hand in crush- 
ing out disreputable lawyers. In a village such a 
man’s career soon ends, for everybody comes to 
know him. Not so in a city like this. You owe 
it to yourselves and to your own interests to cut 
short his career and to see that all such lawyers 
are punished, either by expulsion from your asso- 
ciation or by suspension from practice under the 


ours. 
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statute. These men are highwaymen, who go 
about cheating and robbing under the cloak of an 
honorable profession. 

There is one practice, which is fortunately grow- 
ing into disfavor —the practice of asking for a 
change of venue. It is practice which comes up 
from the justice courts, and it is most resorted to 
by these disreputable members of the bar I have 
mentioned. Sometimes such a motion may be 
necessary, but the mere fact that a judge has over- 
ruled a demurrer or an interlocutory motion is no 
why he should be deemed 
against one side of a cause. 

Now, we are all members of a profession which, 
we should remember, is concerned with inquest 
into rights, searching pursuit of facts and of law. 
We should practice this profession, on the bench 
as well as at the bar, for love of the profession, 
not with an eye to the dollars. When we are im- 
bued with the high aims of our profession as a 
whole, then we can realize that we are co-workers 
in the dispensation of justice in the courts. It is 
a grand and noble profession —the grandest and 
noblest in the world. There is not a man in it 
who does not become a wiser and a better man 
with every day of practice. Let us then set our 
standard high. The bench is powerless without 
the aid of the bar —the bar is powerless without 
the aid of the bench. 


reason prejudiced 


_ 


SNEEZES INTERRUPTED COURT. 


Everysopy Was at It, AND THERE Was No ONE 
to Say GESUNDHEIT. 


HE case of John H. Vette against John C. 
Obert was on trial in Judge Haughton’s court 
yesterday, says the St. Louis Globe-Democrat. 
During the process of the suit the lawyers had a 
tilt over the admission of certain evidence, and the 
following dialogue ensued: 

“Your honor, the assertion that was just made 
by the — ec-cachoo — on my — ec-cachoo — is ab- 
solutely — ec-cachoo! ” 

“Your honor, I — ec-cachoo — sir, to the state- 
ment made by my ec-cachoo!” 

Judge Haughton admitted the testimony and the 
witness proceeded. 

“Well, it was just this — ec-cachoo —I said to 
Mr. ec-cachoo-cachoo — and he said to me —ec- 
cachoo-cachoo-cachoo! ” 

At this point nearly every one in court was 
sneezing. Lawyers, clients, jurors, and witnesses 
joined in a sneezing chorus in which sneezes of 
various quality and a wide range of tone and dis- 
cord were mingled. The pompous, ponderous 
sneeze of Constable Hand was a most effective 
basso that gave strength to the chorus, while the 
beautiful treble of Count Fredick von Gereke rose 
clear and shrill above the minor notes. The jurors 
formed a perfect scale of notes, extending over an 





octave and a half, and forming a melodious ac- 
companiment to the general burden of the grand, 
sweet song. 

Naturally during this outburst of Wagnerian 
solemnity court was interrupted. Judge Haugh- 
ton rapped for order, but the only reply was from 
a big German butcher, one of the jury, who, with 
his magnificent tenor, sent his voice upward in a 
series of trills, runs and cadenzas in what was 
probably one of the most beautiful collection of 
sneezes ever heard. Then dropping, with a series 
of grace notes, to the lower register, he ended with 
a movement in rag time, in a five-flat finale that 
would have done credit to Sousa’s band. 

At this moment Judge Haughton looked 
through the open door into the back room, where 
Tom MacAleavy was unconcernedly rolling and 
breaking, in front of an open window, the supply 
of tobacco which he intends to take on his fishing 
trip. The fine dust from the dry leaf —and Tom 
is said to smoke the strongest tobacco in town — 
was being wafted into the court-room on the gen- 
tle breeze. The door was shut, all the windows 
opened, and the court proceeded. But, despite the 
comedy which had just been enacted, there was 
scarcely a dry eye in the room. 


SOMETHING NEW IN JURIES. 


was established in Hunt's 
court, in Denver, Col., the other day, accord- 
ing to the Times, of that city, which created con- 
siderable merriment. The first woman juror in the 
history of Arapahoe county justice courts was im- 
paneled in the case against Dominie Gother, an 
Italian, who was charged with the theft of ten 
cents’ worth of coal from a coal company. The 
woman juror was Mrs. Jennie Pierson, colored. 

When the case was called the defense asked for 
a jury, and the court had to grant the request. 
Deputy Sheriff Howard La Due saw the court- 
room was crowded with spectators, and experi- 
enced a happy sensation, thinking that he would 
have no difficulty in securing a jury out of the 
people present. So six men were called inside the 
railing, and were subjected to a tiresome exami- 
nation by the prosecution, who entertained fears 
that they were going to be buncoed. One after 
another they were excused until the six were all 
disposed of, and La Due had to return for more. 
This was repeated several times, and finally those 
of the spectators who had not been called feared 
that they might be, and departed. 

Things were beginning to look bad for La Due, 
and he was about to take his hat and canvass the 
streets for jurors, when his eye rested upon Jennie 
Pierson, a buxom damsel weighing about 200. An 
idea came to the mind of the deputy. He stopped 
for a moment, scratched his head and thought. 
Why could Mrs. Pierson not answer his purpose 
and save him a half-day’s work? He came to the 
conclusion that she could and summoned her. 


A PRECEDENT 
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Luckily she was accepted by both sides, and the 
case went to trial, Mrs. Pierson being honored 
with the position of foreman. 

The court was a little in doubt as to whether or 
not he should allow a woman to sit on a jury. He 
remembered that the same question had agitated 
his friend, Judge Johnson, at the time Mme. War- 
ren served on a jury imthe District Court, and he 
supposed that the proceeding would be legal. 
“ Let me see, though,” thought he. “ What if the 
jury refuses to agree and has to be locked up? 
What will become of Jennie?” At last a happy 
thought struck him. ‘“ La Due is the man who 
was so anxious, and I want to say right now that 
if there is a disagreement he will see that the lady 
is properly cared for.” 

This seemed to ease the judicial mind, and he 
allowed the case to proceed, with the result that 
after being out one minute by the court clock the 
jury returned a verdict of “not guilty,” and all 
complications which might have arisen over the 
presence of a woman were avoided. 

—_— eo 


HOW TO STUDY LAW. 


— 


CORRESPONDENT of the Chicago Post 
wrote the editor of that paper, under the 
nom de plume of “ Law Student,” saying in the 
course of his communication: “ As a law student 
I am interested and instructed by your column in 
the Evening Post, but I am at a loss to under- 
stand the position that you take in regard to law 
schools. In reviewing the curriculum of a new 
law school recently you took occasion to depre- 
cate the easy admission to the bar which follows a 
two years’ course of study, and stated that great 
lawyers were never produced that way, and never 
will be. On other occasions you have criticised 
the rapidity with which lawyers are being turned 
out. Do you believe in law schools at all, or do 
you think the old method of studying law in an 
office and being admitted on motion best? Ex- 
President Harrison says that the same books from 
which the professors extracted their knowledge 
are open to students, and seems to think a course 
in a law school unnecessary. Do you agree with 
him? I am paying $100 a year tuition for a legal 
education, and if this is an unnecessary expense 
I would like to know it. The fact that so many 
are entering the profession cuts no figure with 
me; the only subject I am interested in is the best 
means of securing a legal education. There are 
many others like me, and I know that an article 
on the subject would be appreciated, and I believe 
that the importance of the subject will justify the 
use of the space it will take in your columns. You 
have criticised the system. Will you give a correct 
one?” 
This is the reply of the editor to “Law Stu- 
dent’s ” invitation: 





There is no excellence without great labor. Ny 
man may enjoy the view from the Matterhon 
without first climbing the rugged and tiresom 
paths that lead to that summit. He who gets th 
most out of fortune must first get the fortune 
There is no grander profession than that of the 
law. The man who masters its mysteries not onl 
achieves a mountain top lofty as any within the 
reach of humanity, but possesses an estate x 
broad as intelligence can compass. The ripe lay. 
yer has understanding not of the laws alone, bu 
of the widest range of subjects within the reach 
of the scholar. He knows more about mor 
things than does any other. He knows as much 
Bible as the preachers know, and more states. 
manship than do the politicians. He has learne( 
the theories of the physicians without following 
them in their experiments. He understands the 
principles of the painter, and the poet relies upon 
him for the judgment of verse. No mechanic is 
so expert as to escape his searching cross-exami- 
nation and no theorist so glib as to dull the lane 
of his common sense. 


All common good has common price; 
Exceeding good, exceeding. 


Now, one may be born at the summit of the 
mountain and so view the landscape without hay- 
ing labored in the climbing. And one may have: 
mind so wonderful as to grasp all these thing: 
with more of intuition than of study. But the 
rule is, men are not born on the Matterhorn. and 
the rule is men must learn what they are to know 
There is no roval road to eminence. There is an 
easy way. a swift way now and then to the altitude 
from which a Barney Barnato fell so recently 
But it is not for the lawyer: and it is not for the 
lasting happiness of any man. The ability to 
work. the faculty for study. the patience to master} 
details. and the streneth to remember — these are 
the title deeds to a lawyer’s greatness. And no 
lawver goes up by any other path. Tf he did he 
could not stav there an hour. One mav sham in 
some things, but a bad nleader goes out of court 

Now. is it probable all these things can be at- 
tained in a year or in two years, or in three? Is it 
possible they can be compassed by two-hour 
weekly classes? Is it at all likely they can be 
achieved at all when one’s day is filled with alien 
interests, and when one gives but the fag ends 
of energy, the warm ashes of endeavor to the 
study, instead of the hot flame of intent applica- 
tion? Can one sell goods all day and study law 
at night, learning anything of value? Can one 
use up strength at. any other occupation and hope 
to master basic principles in an hour of weakness? 
The good lawyer is too many-sided a man to be 
molded with a weary hand. 

An eastern owner of Kansas land went west to 
defend his title, and hired a local lawyer. He lost 
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the case. Next morning, as he passed his attor- 
ney’s office, he saw a painter hanging a new sign: 


“Any man can hire that done,” said the de- 
spoiled client. 

And it is true. Custom and even law may give 
a man the right to put “ Lawyer” on his card, 
and on his sign, and on his door. But custom and 
law and printer and painter all together cannot 
add one cubit to his lawyer stature. 
more than any one else. The eastern owner of 
western land was not the great unfortunate. That 
was the attorney unequipped. 

Out of the multitude “admitted to the bar” 
every year, some few lawyers will come. Elihu 
Burritt became a scholar in spite of difficulties. 
But his was not the best way to study. The plan 
would not prove successful, as a rule. Most of 
the multitude “admitted to the bar” will not 
become lawyers —ever. The longer they wait, 
groping among principles they do not understand, 
misquoting authors of whom they know nothing, 
having missed the reason on which the rule was 
founded, the worse for them. And, unfortunately, 
the worse for their cli¢nts, too. But this last is 
not the point. It is worse for the would-be law- 
Without a good basis, he hurries with in- 
creasing speed to the day when it is too late to 
find fundamentals, and to master them. And pres- 
ently he passes the place where the path declines. 
After that it is down hill all the way. There is no 
chance for him to come back. Unfitted for any- 
thing else, spoiled of his handicraft which he left 
for a chance at success in law, knowing just 
enough of law to make baser things distasteful, he 
stumbles through failure to oblivion. 

What is the best way to attain the law? Why, 
to study for it. A man should know by the time 
he is through high school if he is going to be a 
lawyer, and if he is, all his later study should be 
chosen with that end in view. The things he will 
later need should be the things with which to 
diligently store his mind. When he has finished 
a general education, and has been graduated from 
the best law school he can find, he should then go 
into the office of some thoroughly educated, thor- 
oughly successful lawyer, and should there read 


law and study practice until he is fit to try a law- 
suit. 


He loses 


yer. 


If you object that not many would then enter 
the law, you have stated the very thing to be de- 
sired. Not one in ten of the present multitude 
should enter the law. Not one in ten from the 
“tush” schools remains in it, or succeeds at it. 
And there is a species of dishonesty in making 





your clients pay for your education when they 
have hired you on the assumption that you have 
already paid for it yourself. 


————_—- 


Legal Laughs. 

“T want to be sure I understand you rightly,” 
said the lawyer, who was cross-examining the 
locomotive engineer. “ At the time the accident 
happened to the plaintiff, at what rate were you 
running? Please repeat your statement as to that 
particular.” 

“T had slowed down to 
hour,” replied the engineer. 

* You are positive as to that, are you?” 

“Yes, sir.” 

“ You want the jury to understand that you had 
slowed down to six miles an hour, do you?” 

* Yes, sir.” 

*“ Once again, you had slowed down to six miles 
an hour, had you?” 

“Ta! 

* Now, sir!” thundered the lawyer, rising to his 
feet and glaring fiercely at the witness, “ did you 
not testify in your direct examination that you 
had slowed up?” 

“ Of course, but——’’ 

“That will do, 
that’s our case.” 

And the jurymen, without leaving their seat, 
brought in a verdict against the railway com- 
pany. — Chicago Tribune. 


about six miles an 


sir! Gentlemen of the jury, 


It is said that Barnum once summoned a lawyer 
and laid before him a case which he claimed was 
troubling him. 

“ A neighbor of mine keeps peacocks. Suppose 
one of them should fly over into my yard — which 
they are doing all the time — and lay some eggs 
there. Would those eggs belong to me, or could 
my neighbor compel me to give them up?” 

The lawyer, having duly scratched his head, re- 
plied that really he should have to look the matter 
up. “ But,” he continued, “ meantime it would be 
best for you to keep the eggs, and let your neigh- 
bor sue for the possession; in that way your rights 
would be determined, and we should have a valu- 
able test case.” 

“Well,” said Barnum, “ while you are looking 
into the matter, will you also find out how it 
would be if the eggs were laid by peahens? ” 

The matter was never looked up. — Chicago 
Post. 


The following is clipped from Croake James’ 
“ Curiosities of Law and Lawyers:” “If a man 
were to give to another an orange, he would 
merely say, ‘I give you this orange;’ but when 
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the transaction is intrusted to the hands of a law- 
yer to put it in writing he adopts this form: ‘I, 
A. B., hereby give, grant and convey to you all 
and singular my estate and interest, right, title, 
claim and advantage of and in the said orange, to- 
gether with all its rind, skin, juice, pulp and pips, 
and all right and advantage therein, with full 
power to bite, cut, suck and otherwise eat the 
same, or give the same away as full and effectually 
as I, the said A. B., am now entitled to bite, cut 
and suck or otherwise eat the same orange, or 
give the same away, with or without its rind, skin, 
juice, pulp and pips, anything hereinbefore of 
hereinafter, or in any other deeds, instrument or 
instruments of what nature or kind soever to the 
‘contrary in anywise notwithstanding.’ ”’ 


The celebrated John Randolph met a personal 
enemy in the street one day, who refused to give 
him half the sidewalk, saying that he never turned 
out for a scoundrel. “I do,” said Randolph, step- 
ping aside and politely raising his hat. 


> —_— 


Legal Hotes. 


A judge of Janesville, Wis., granted a decree of 
divorce to a woman whose husband puffed tobacco 
smoke through the keyhole of a door leading into 
a room where her mother lay sick. 


A law has been published in the official gazette 
at Madrid establishing a monopoly for the sale 
and manufacture of gunpowder in Spain. This 
monopoly will be submitted to public tender. 
The minimum tender is to be 3,000,000 pesetas 
annually, paid quarterly. 


A specific tax levied under State statute upon 
every sewing machine company or its agents, and 
all wholesale dealers in sewing machines manufac- 
tured by companies that have not paid the tax, is 
held, in Singer Mfg. Co. v. Wright ({Ga.] 35 L. 
R. A. 497), to be constitutional. 


The attachment by garnishment of the property 
of a defendant ‘upon which the garnishee has a 
lien is held, in Hartzell v. Vigen ({N. D.] 35 L. R. 
A. 451), to be sufficient under the Minnesota stat- 
utes to give jurisdiction to render a valid judg- 
ment in rem against a non-appearing, non-resident 
defendant who is served by publication only. 


The permanent and exclusive appropriation of a 
portion of a sidewalk next to a building for a fruit 
stand is held, in Costello v. State ([Ala.] 35 L. R. 
A. 303), to constitute an indictable nuisance, al- 
though it is erected on the covering of an open 
way to a cellar which had existed without objec- 
tion for several years, and was erected under a 
license from the city. 




















McPherson county, Neb., has a population 
about 500 souls, and it could not be expected 
that its court-house would compare with those oj 
the more densely populated counties. And it doe 
not — the temple of justice being a sod house con. 
taining two rooms. One room is used jointly by 
the county clerk and the county treasurer, while 
the other is used as the court-room. Judg 
Grimes held a term of court in that county this 
week. He and the attorneys with him arrived 2 
Tryon, the county seat, at 4 o’clock Tuesday, ané 
at half-past 6 the cases on the docket had been 
disposed of. — North Platte Tribune. 
























































Gen. Alfred Orendorff, who has been elected 
president of the Illinois State Bar Association, to 
succeed Hon. John H. Hamline, is a graduate oj 
the Albany Law School, class of 1866, and was ad- 
mitted to the Illinois bar in June of the same year, 
In 1867 he entered the law office of W. H. Hern- 
don, who had been the junior law partner of the 
immortal Abraham Lincoln, at Springfield, and 
soon after formed a partnership and practiced lav 
for many years with Mr. Herndon. He has since 
been associated as senior partner with Hon. James 
A. Creighton, one of the judges of the Appellate 
Court, and Robert Patten, of Springfield. 
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Rotes of Recent American Decisions} 








Banking — Check — Time Within Which Check 
Must Be Presented. — The payee of a check must 
present the same with reasonable diligence. In 
the absence of special circumstances a check must 
be presented to the bank on which it is drawn, 
if the bank be in the same place with the holder, 
or forwarded by mail if the bank be in another 
place, by the next secular day after it is received. 
The depositing of a check in a local bank for col- 
lection does not give the holder the benefit of an 
additional day. (Gregg v. Beane [Sup. Court 
Vt.], Bankers’ Magazine, July, 1897.) 






























































Contempt — Injunction.— A court of equity 
has undoubted jurisdiction to commit for con- 
tempt a person not included in an injunction, nor 
a party to the action, who, knowing of the injunc- 
tion, aids and abets a defendant in committing a 
breach of it. (Seaward v. Paterson, Supreine 
Court of Judicature, Court of Appeal [1897], 1 Ch. 
545. 



































Electric Light Wires— Contributory Negli- 
gence. —It is not contributory negligence in the 
owner of property to attempt to remove a broken 
live electric light wire lying upon his premises, in 
such a condition as to endanger his property, al- 
though it is emitting sparks and a blaze of elec- 
tric light. (Leavenworth Coal Co. v. Batchford 























uity 
con- 

nor 
ne- 
ig a 
eine 


Ch. 


»gli- 
the 


THE ALBANY LAW JOURNAL 71 











[Court of Appeals of Kansas, Northern Dept., 
E. D.], 48 Pac. Rep. 927.) 


Extradition — Evidence. — Evidence that three 
checks were missing from check-books to which a 
bookkeeper, who was assistant cashier, had access, 
and that no corresponding memoranda were made 
on the stubs; that three checks of the same amount 
were presented to the drawee’s bank by a bank at 
which he had a personal account, which showed a 
credit of such checks, and were paid on the day 
following such credit; and that he had no author- 
ity to sign checks for his employer, is sufficient 
evidence of forgery by him to justify a commis- 
sioner in committing him for extradition. On the 
extradition of a person charged with forgery, em- 
bezzlement and larceny, the demanding govern- 
ment and a commissioner need not elect the charge 
for which he shall be tried; but so long as he is 
tried upon the facts which appear in evidence be- 
fore the commissioner, and upon the charges or 
one of the charges for which he is surrendered, it 
is immaterial whether the indictment against him 
shall contain counts for forgery, larceny or em- 
bezzlement. (Ex-parte Thomas Phillips Bryant, 
U.S. Sup. Court, May 10, 1897.) 


Grade Crossings — Acts of June 19, 1871, P. L. 
1360, and March 14, 1889.— In determining what 
is “reasonably practicable’ within the meaning 
of the act of June 19, 1871, P. L. 1360, with regard 
to the avoidance of grade crossings, the court 
must bear in view that safety of life and limb is 
the object sought to be insured by the legislature, 
and very considerable expense and _ difficulty 
should be incurred before exposing to risk either 
life or limb. The fact that an electric railroad 
company does not possess the right of eminent 
domain, and hence cannot, against the will of 
owners abutting on a street which crosses a steam 
railroad, elevate its own track for the purpose of 
an overhead crossing, affords no reason for per- 
mitting it to cross at grade the steam road. 
(Perry Co. R. R. Extension Co. v. Newport R. R., 
150 Pa. 193, and Pa. R. R. v. Braddock Electric 
Ry. Co., 152 Id. 116, adhered to. Scranton & 
Pittston Traction Co. v. D. & H. C. Co.; D. & H. 
C. Co. v. Lackawanna St. Ry. Co., Pa. Sup. Ct., 
Notes of Cases, July 9, 1897.) 


Husband and Wife—Wife’s Separate Business— 
Ownership of Corporate Stocks. -——1. A married 
woman may embark her own money and capital in 
any separate business or trade; may employ agents 
to carry on such business or trade, and may avail 
herself of their skill and ability to make it success- 
ful. 2. When a married woman employs her in- 
solvent husband as such an agent. the transaction 
will be carefully scrutinized, but if there is evi- 
dence that the business was established by her with 
her own money, and no evidence that money or 





capital of the husband was embarked therein, or 
that his employment was a device to shield from 
his creditors property or money which ought to be 
devoted to the payment of his debts, then the 
profits and earnings of the business will belong to 
the married woman, though partly due to the busi- 
ness ability, experience and energy of her hus- 
band. 3. A married woman united with her two 
sons and her insolvent husband in the formation 
of a trading corporation, and she and her sons 
took all the stock issued except one share, which 
was allotted to the husband without payment. The 
money paid in by her on her shares was her own. 
The husband was employed as president and man- 
ager of the corporation upon a salary not shown 
to be unreasonable. There was no sufficient proof 
that the arrangement was devised to cover from 
his creditors any property of his. Held, that the 
undivided earnings of the corporation, represented 
by her shares of stock, belong to her, though due 
in part to the skilful management of the business 
of the corporation by her husband. (Taylor et al. 
v. Wands, Court of Appeals, N. J., May 10, 1897-) 


Jury —- Misconduct — New Trial. —A_ verdict 
will be set aside when some of the jurors, during 
the trial, took dinner at a restaurant with the suc- 
cessful party, who invited them to do so, and paid 
for it. (Marshall v. Watson [Court of Civil Ap- 
peals of Texas], 40 S. W. Rep. 352.) 


Landlord and Tenant — Tenants Duty to Re- 
build — Covenants. —1. A tenant need not re- 
build, in case of destruction of the premises with- 
out his negligence unless he has expressly cove- 
nanted to do so. 2. A tenant expressly agrees to 
rebuild, in case of accidental destruction, by a 
covenant to maintain the premises during the term 
in as good condition and repair as when leased, 
and return them to the landlord at the expiration 
of the term in such condition, “ reasonable wear 
and tear from ordinary use alone excepted.” 
(Armstrong v. Maybee [Sup. Court of Washing- 
ton], Chicago Legal News, June 19, 1897.) 


Married Woman— Debts of Husband — Pay- 
ment by Wife’s Estate. — A., a married woman, by 
her will, directed that her personal property 
should be sold, “and the proceeds of said sale, 
after the payment of the debts of my husband, as 
agreed upon between myself and John Weigle,” 
should be invested, etc. Held, that it was imma- 
terial whether the agreement with Weigle were 
enforceable or not, as the creditors of the hus- 
band would take as beneficiaries, under the will, 
and not in any sense under the agreement, which 
could be looked to only as a means of identifying 
the objects of the testatrix’s bounty, and the ex- 
tent thereof. (Heagy’s Estate, Appeal of Weigle 
et al., Superior Court [Pa.], Notes of Cases, July 
9, 1897.) 
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National Currency Act, Not a Revenue Bill. — 
An act of congress providing a national currency 
secured by a pledge of bonds of the United States, 
and which in the furtherance of that object, and 
also to meet the expenses attending the execution 
of the act, imposed a tax on the notes in circula- 
tion of the banking associations organized under 
the statute, is not a revenue bill which under the 
Constitution must originate in the house of repre- 
sentatives. (Twin City Nat'l Bank of New Brigh- 
ton v. Nebecker, U. S. Sup. Court, May 10, 1897.) 


Practice of Osteopathy Not Prohibited in IIli- 
nois. — The act of kneading and rubbing the body 
with the naked hands, for a compensation, for the 
treatment and cure of bodily disorders, by what is 
known as the osteopathic system, in which no 
drugs or medicines are administered, is not within 
the prohibitions of the Mosgrove law, and such 
acts are not in violation of this law. (Eastman v. 
State of Ohio, Summit Common Pleas Court 
{Ili.], Chi. Legal News, Vol. xxix., No. 44.) 


Preferences — Judgment by Default. — The Su- 
preme Court of Minnesota has ruled that it can- 
not be held, as matter of law, that because a tech- 
nically insolvent merchant or trader suffers an 
action to be commenced against him upon a claim 
to which he has no defense, by creditors who 
know him to be technically insolvent, and allows 
a judgment to be entered and docketed against 
him for want of an answer, which judgment be- 
comes a lien upon his real estate, that he intended 
to permit the judgment creditors to obtain an un- 
lawful preference. (Bean v. Scheffer, 70 N. W. 
Rep. 854.) 


Botes of English Decision. 


Agreement in Restraint of Trade — Partnership 
Subsequently Entered Into by Covenantee — 
Death of Covenantee — Right of 
Partner to Sue for Breach of Agreement. — 
In this case the defendant had _ entered 
into a written agrement with a Mr. Ward, 
in consideration of being engaged by him as as- 
sistant schoolmaster, not to carry on that business 
within nine miles of the place where the school 
was carried on for twelve years after leaving the 
school. Subsequently, and while the defendant 
was in his service, Mr. Ward took into partnership 
the plaintiff, who was, on the death of Mr. Ward, 
to succeed to the business. Mr. Ward died, and 
thereupon the defendant opened a school at the 
same place, and this motion was made on behalf 
of the plaintiff to restrain the defendant from do- 
ing so. On the hearing of the motion it was con- 
tended, on behaff of the defendant, that the agree- 
ment with Mr. Ward was strictly personal, and 
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was therefore confined to the period of his life, and 
that the same could not be, nor was in fact, as- 
signed under the partnership agreement so as to 
vest in the plaintiff. It was held (1) that, as to the 
agreement, the true meaning was that, during the 
twelve years, the defendant was not to do any of 
the prohibited acts without the written consent of 
Mr. Ward, and was, therefore, not limited to his 
life, but extended beyond that period. Held, (2) 
as to the partnership agreement, that, though 
goodwill was not mentioned, the benefit thereof 
did pass so as to become a partnership asset, and 
to vest in the plaintiff on the death of Mr. Ward; 
that, according to the authorities, and particularly 
to Jacoby v. Whitmore (49 L. T. Rep. 335), the 
agreement entered into by the defendant was one 
which formed part of such goodwill; and _ that, 
therefore, (3) the plaintiff was entitled to the bene- 
fit of that agreement, and accordingly to the in- 
junction asked for. (Smith v. Hawthorne, H. C. 
of J., Chan. Div., Law Times, July 3, 1897.) 


Husband and Wife — Maintenance — Non-liabil- 
ity of Husband to Maintain Adulterous Wife. — 
In 1862 one William Henry Mitchell, the appel- 
lant, married Fanny Harris Mitchell. They lived 
together for a few months, and then the appellant 
joined the marines. The wife heard nothing of 
him for many years, and in 1889 she married Rich- 
ard Gorvett, and lived with him as his wife. In 
1895 she heard that Mitchell was alive, but still 
continued to live with Richard Gorvett. In July, 
1896, she became chargeable to the Torrington 
Union, and the guardians applied to the magis- 
trates for an order that the appellant should main- 
tain her, and an order was made against him for 
two shillings and sixpence a week. Held, that the 
magistrates were wrong, and that as the wife had 
been guilty of adultery, the husband was not liable 
to contribute towards her maintenance. The order 
was quashed accordingly. (Mitchell [App.] _ v. 
The Torrington Union, Q. B. Div., Law Times, 
July, 3, 1897-) 
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Rew Books Received. 


Jewett’s Manual (fifth edition), for election offi- 
cers and voters in the State of New York, contain- 
ing the General Election Law, Town Meeting 
Law, and provisions relating to school meetings, 
complete, with amendments to date; also provis- 
ions of the Penal Code, etc., relating to elections 
and election officers. By F. G. Jewett, Clerk to 
the Secretary of State. 1897. Matthew Bender. 


General Digest, American and English, Quar- 
terly Advance Sheets. No. 3 to April, 1897. Law- 
yers’ Co-operative Publishing Co., Rochester, 
N. Y. 





